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The role of counsel for the
complainant is to advocate
for the complainant and
ensure she receives the
benefit of the protections
she is afforded in law.

Counsel for the
complainant must be
mindful of the limitations to
a complainant’s standing.

Complainant’s counsel is
independent of both the
prosecution and defence.
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TYPES OF APPLICATIONS USUALLY ENGAGED IN
COMPLAINANT WORK

Complainant’s
counsel may also
provide independent
legal advice

The Criminal Code
grants standing on
three applications.

Application to
adduce evidence in
the possession of the

defence

Application to
adduce evidence of
other sexual activity

Third party records
applications
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Over-representation of sexual assault cases

@

O

In order to engage the sections of the Code we are discussing today the
charges must include an “enumerated offence” found at s. 278.2(a). This means
that complainants in cases of domestic violence will not have the benefit of the

TYP ES o F Code provisions where there have been no allegations of sexual assault.
CASES

If a third party records application comes up in a domestic violence or other
case that does not include an enumerated offence the O’Connor regime applies

Where an enumerated offence underlies the offence charged, the Code
provisions may apply (Barton), ie murder, human trafficking
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enges, lack of family
support, poverty, drug addiction and mental health issues.
While people from all socio-economic groups can fall prey
to human trafficking there is an over-representation of

profoundly disadvantaged complainants in this category.



e complainant should be
provided with the Code protections has been the subject
of several cases, with decisions going both for and

against.
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be produced to the
ence without the necessity of a third party record

application. Medical records and text messages are

OSECUTION frequently the focus of this type of ILA.
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The complainant should receive ILA in every case before

OSECUT|ON she signs a waiver allowing the police to access her data.

Any such waiver should be drafted to ensure that only

relevant information is captured.
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Presumably any lawyer who
undertakes to provide advice to a
complainant of sexual assault who is
considering filing a police report
would have significant experience in
criminal law. Counsel should be
cautious when providing advice and
ensure that it does not stray into areas
in which counsel is not competent.

It may be necessary to refer a
complainant to a lawyer who practices
in the area of civil sexual assault torts
to provide advice.
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When the defence believes that there is
evidence relevant to full answer and

defence in the hands of a third party such

WHATIS A as a therapist, physician, school or children’s
THIRD PARTY aid society, the defence can apply to the
RECORDS court and ask that the evidence be

APPLICATION? produced to it.

That evidence is referred to as a “record”.
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PRODUCTION VS ADMISSIBILITY

The legal test is different
from Stinchcombe

The third party records
regime concerns the
disclosure and from
admissibility pursuant to

s. 276 or s. 278.92.

production of records to
the defence and
prosecution.
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67 “Fruits of the investigation” must be disclosed to the defence

P Anything that is not “clearly irrelevant”

\/ Low threshold
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A FEW EXAMPLES OF HOW THIRD PARTY
RECORDS MAY ARISE:

Complainant advises the investigator that she is in therapy because of the alleged
assault.

The CAS and the police conduct a joint investigation into allegations of sex assaults
against a child.

g

Rarely a third party records application may arise mid-trial.
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CASE SPECIFIC EVIDENCE

In order to meet the test the applicant Not merely rely on

speculative /stereotypical /discriminatory
assertions

must adduce case specific evidence to
support the application
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the defence of
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ose a prior inconsistent statement of the complainant or witness;

(e) that the record may relate to the credibility of the complainant or witness;

S. 278.3(4)

(f) that the record may relate to the reliability of the testimony of the complainant or witness merely
because the complainant or witness has received or is receiving psychiatric treatment, therapy or
counselling;
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(j) that the

(k) that the record was made ¢ blaint or to the activity

that forms the subject-matter of the charge against the accused.
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HE RECORD-HOLDER
D THE HEARING AND MAKE
SUBMISSIONS BUT THEY ARE NOT
COMPELLABLE AS WITNESSES.
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ejudice to the personal dignity and right to privacy of any

person to whom the record relates;
(F) society’s interest in encouraging the reporting of sexual offences;

(g) society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences; and

(h) the effect of the determination on the integrity of the trial process.
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OULD BE
PRODUCED
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onditions on

broduction, for example, that the record be redacted.
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There must be case specific evidence or information. A mere

assertion that the record is relevant to credibility is not enough.
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The recorc ablish

that “the counselling pro . y role in reviving, refreshing

or shaping the memory”
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a waiver.
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S. 276 is intended to prohibit the
admission of evidence of other

sexual activity that is irrelevant,
prejudicial and based on
improper reasoning about sexual
behavior

WWW. WAYLAW.CA DAWNE@WAYLAW.CA

THE INTENTION OF S. 276

The section only applies to the
complainant, not other witnesses

416-558-2521

The “twin myths” are strictly
prohibited. If the evidence is
being adduced to support the

notion that the complainant is
more likely to have consented
or is less worthy of belief than

the evidence is inadmissible.




S. 276(2)

The proposed evidence is inadmissible unless the judge determines that the

evidence is:

(a) Not being adduced in support of the twin myths;
(b) Is relevant to an issue at trial;
(c) Is of specific instances of sexual activity; and

(d) Has significant probative value that is not substantially outweighed by the danger of

prejudice to the proper administration of justice.
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understood if reference is made to the other sexual
activity (Goldfinch at para 95).
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FACTORS 276(3)(F)-(H)
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PUBLICATION OF THE APPLICATION, AND
EVIDENCE IS PROHIBITED.

WWW.WAYLAW.CA

DAWNE@WAYLAW.CA

PUBLICATION OF THE JUDGE’S DETERMINATION
AND REASONS IS BARRED UNLESS THE JUDGE
RULED THAT THE EVIDENCE IS ADMISSIBLE OR IF
THE JUDGE ORDERS THAT THE REASONS MAY BE
PUBLISHED.

416-558-2521

THE PROSECUTION OF COUNSEL FOR THE
COMPLAINANT WILL OFTEN REQUEST THAT THE
MOTION MATERIALS BE SEALED.



at can be made

he evidence.
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s. 278.92(2)(a)

If the application concerns sexual activity
pursuant to s. 276(4) then s. 276(2)
applies as well as the factors in
5.278.92(2)

S.278.92

Records relating to the
complainant in the possession
of the defence are subject to an
admissibility hearing

s. 278.92(2)(b)

If the application does not concern sexual activity
pursuant to s. 276(4) then the evidence sought to be
admitted must be relevant to an issue at trial and
have significant probative value not substantially
outweighed by prejudice
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FOR RECORDS THAT DO NOT INCLUDE SEXUAL
CONTENT THE DEFINITION OF A “RECORD” FOUND
AT S. 278.1 IS KEY

If the complainant does not have a reasonable expectation of privacy in the

subject records then no application is required.
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WHEN DOES THE SECTION APPLY?

The section applies to records produced to the defence via a third party records application.

The section applies to communications in which the complainant has a reasonable expectation

of privacy.
The section MAY apply to communications between the complainant and the defendant.

The section applies to records lawfully obtained by the defence (a Shearing situation).
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® R v Balondo
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IF THE EVIDENCE INCLUDES SEXUAL ACTIVITY
S. 276 APPLIES

S.276(4) — “sexual activity” includes any communication made for a sexual purpose

or whose content is of a sexual nature
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' From the complainant’s perspective this is a problematic
DEFENDANT approach as she does not have standing on a motion for

directions and yet her privacy is directly implicated.
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ouraging the reporting of
sexual assault offences;

(c) society’s interest in encouraging the obtaining of

treatment by complainants of sexual offences;

(d) whether there is a reasonable prospect that the

evidence will assist in arriving at a just determination in

the case;
@
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(F) the risk that the
evidence may unduly
arouse sentiments of

prejudice, sympathy or
hostility in the jury;

(g) the potential prejudice
to the complainant’s
personal dignity and right
of privacy;

(e) the need to remove
from the fact-finding
process any discriminatory

belief or bias;

(h) the right of the
complainant and of every
individual to personal
security and to the full
protection and benefit of

the law; and

(i) any other factor that
the judge, provincial court
judge or justice considers C
relevant.
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