
Part B: Protecting Children from being Weaponized in 

the Context of High-Conflict Family Court Disputes

Canadian Child Advocacy Centres

January 25, 2024

Michael A. Saini, PhD, MSW RSW 

Professor

Factor-Inwentash Chair of Law and Social Work



Impact on Children

• When parents are consumed with their own 
conflict, they find it difficult to give their 
children the attention they need for healthy 
development
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“Diminished Capacity 
to Parent”
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Consequences 
of High Conflict
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The 
consequences 
vary, 
depending on:

children's ages, 

family characteristics, 

level of family conflict, 

parent-child relationships, 

socio-economic level, 

mental well-being of each parent, 

maternal employment, 

amount of social support/



Consequences 
of High Conflict
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Children are 
Harmed When 

Parents:

• Make their child choose 
between them.

• Question their child 
about the other parent's 
activities or 
relationships.

• Make promises that 
parents don’t keep.

• Drop in and out of the 
child’s life.

• Are inconsistent in using 
their parenting time.
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Protecting Children from Conflict
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Low levels of 
interparental 

conflict

Secure 
attachment 

styles

The quality of 
on-going family 

relationships

Positive 
attention to 

feelings

High levels of 
emotional 

clarity

The ability to 
regulate 
feelings



Importance of 
Children’s 

Voices

• Within the family, children 
are the silent observers of the 
day-to-day family interactions 
and dynamics that take place 
in their home. 

• Children possess important 
information regarding: 

• their parents’ 
relationships

• styles of conflict 
resolution

• the quality of the parent-
child relationships both 
before and after the 
parental separation

• the person(s) with whom 
the child has his or her 
primary relationship(s). 
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Children Want Their 
Voices Heard

• Heightened awareness that children’s views 
must be taken into consideration when 
decisions regarding their living arrangements 
are being made (Birnbaum & Saini, 2012).

• Children express a desire to be part of creating 
options, regardless of age (Cashmore & 
Parkinson, 2008).





Voice vs Choice

Children should have a 
say but not the final 

say

The right to a 
voice in the 
UNCRC is 
qualified

• Children capable of 
forming own views

• Views given weight in 
accordance with age 
and maturity



Potential 
Positive 

Effects of 
Children’s 

Voice

• May help child accept ultimate decisions and adjust  better 
to plan because ‘part owner’ of outcome

• Involvement in goal setting/planning may facilitate 
cooperation

• May result in more workable arrangements

• May facilitate children positive adjustment and problem 
solving abilities

• May improve children’s safety



Potential Negative Effects of Children’s Voices
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May create further strain on the parent-child 
relationship.

May be negatively impacted by having to endure 
multiple interviews during the separation process.

Litigation usually exacerbates any conflict.



Methods for Including Children's Voices

Consultative: 

• Expression of child’s wishes inform overall picture of what is in child’s 
best interest.

Contributory: 

• Child assents with any decision made.

Independent value: 

• Child’s voice is viewed as a distinct source of information.



Methods for Including Children's Voices

Several methods have been 
developed for integrating 

the children’s voices 
(judicial interviews, Voice 

of the Child Reports, child-
inclusive mediation, etc.)

Little guidance exists to 
choosing the method most 

suitable to the specific 
needs of the child, context 

of the dispute.
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Child-Centered Decision 
Making

• Explore what children say they need

• Reduce traumatic effects on children

• Communicate with children is key / child 
inclusive

• Develop a Child-Centered Plan

This Photo by Unknown Author is licensed under CC BY-SA

https://www.childandfamilyblog.com/uncategorised/sensitive-open-ended-questioning-when-interviewing-child-abuse-victims-yields-better-information/
https://creativecommons.org/licenses/by-sa/3.0/


Child-Centered Decision-Making Process

1. How will the 
decision (or lack 

of decision) affect 
children?

2. How will the 
decision affect 

children 
differentially?

3. What do 
children say?

4. Decide in 
children’s best 

interest

5. Report back to 
children how their 
views affected the 

decision



Child-Centered Decision 
Making

• Clarify your role, what you are deciding

• Maintain a neutral but supportive stance

• Allow child to “get it out”

• Ask child if they will help you understand

• Assess child’s flexibility

• “What if”

• “How about”

• “I wonder”
This Photo by Unknown Author is licensed under CC BY-SA

http://effectivechildtherapy.org/homepage/young-girl-talking-with-counselor-at-home/
https://creativecommons.org/licenses/by-sa/3.0/


Remember that not all children remember the same!

• The process of remembering and reporting events involves the execution of 
a complex set of operations that develops as the child ages.



What Impacts Memory

• Attention: child may be watching different 
aspects of the same event

• the ice cream vendor at a basketball game, 
not the game 

• Prior knowledge: used to make sense of (or fit 
with prior experience)..can distort or reduce 
accuracy.

• Stress...can distort memory

• Exposure to suggestive or misleading influences

• Repeated interviews This Photo by Unknown Author is licensed under CC BY-NC-ND

https://autoconocimientointegral.com/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Do 
Children 
Lie?



Children Lie!!

• To avoid punishment

• In the context of a game

• To avoid embarrassment

• To protect adult loved one

• To protect an initial story

• But in the absence of suggestive influences, 
even preschool children can provide 
accurate and detailed accounts of personal 
experience. 

This Photo by Unknown Author is licensed under CC BY-SA-NC

https://pastoralsj.org/recursos/oraciones/1361-una-timida-mision
https://creativecommons.org/licenses/by-nc-sa/3.0/


Engaging in Children’s 
Narratives 

• Four most important elements for interviewing 
children:

• Rapport – put the child at ease

• Clear understanding of role, purpose of questions –
limits/extent of confidentiality

• Interview with the child is to test hypothesis not to 
confirm what the interviewer already thinks or 
knows

• Use the child’s language based on developmental 
stages

This Photo by Unknown Author is licensed under CC BY

https://dovetailrecruitment.co.uk/whats-difference-1st-2nd-interview/
https://creativecommons.org/licenses/by/3.0/


Avoiding Pitfalls

• Solid understanding about the dynamics of high 
conflict, intimate partner violence, alienation.

• Aware of one’s own biases about child protection 
vs. child’s rights to participate

• Aware of biases of strained parent-child 
relationship

• Peer debrief, consultation, supervision

This Photo by Unknown Author is licensed under CC BY-SA

https://effectivechildtherapy.org/homepage/young-girl-talking-with-counselor-at-home/
https://creativecommons.org/licenses/by-sa/3.0/


Avoiding Harm

• Children demonstrate better adjustment to 
family changes (e.g., parental separation) when 
they have good communications with parents 
and supportive relationships with peers. 

• Interview should be structured so to balance 
the need to gather accurate information while 
protecting the children's relationships with 
their support systems and long-term 
adjustment. 
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Avoid Placing Too Much 
Weight 

• In the interest of due process, eliciting a child’s 
direct experience is necessary–and sometimes 
the only– means of investigating allegations of 
abuse and neglect, requests for termination of 
parental rights (TPR) and reunification, custody 
determinations, criminal matters, and allegations 
of alienation (Garber, 2007).

• But this can put undue strain on the child.  

• Need to triangulate with other data. 
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This Photo by Unknown Author is licensed under CC BY-SA

https://effectivechildtherapy.org/therapies/what-is-behavior-therapy/happy-school-girl/
https://creativecommons.org/licenses/by-sa/3.0/


Be Aware of the Rhetoric 

• Although sometimes articulated as “right of 
child” to a relationship with both parents this 
is problematic as it suggests to alienating 
parent that the child also has the right “not to 
have a relationship”.

30



Be Aware of Hidden Agendas

• Warshak (2003) contends that: ‘

• ‘most procedures for soliciting children’s preferences do not reliably elicit information on their best 
interests and do not give children a meaningful voice in decision making.’’ Instead, ‘‘most procedures 
provide children with forums in which to take sides in their parents’ disputes’’ (p. 373).
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Assess for Level of 
Independence

• Children may directly be provided with negative 
information by one parent about the other, 
exposed to parents’ conflicts through overhearing 
telephone conversations, observe parental 
distress during custody transitions, or be 
subjected to anxious questioning by one parent 
about what occurs at the other parent’s home. 

• All of these situations may affect children’s 
perceptions and reports about the events in their 
lives. 
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This Photo by Unknown Author is licensed under CC BY-SA

http://effectivechildtherapy.org/
https://creativecommons.org/licenses/by-sa/3.0/


How To Listen To 
Children Even When 
They Lack 
Independence?

• Children benefit when they 
know that their views have 
been considered

• Children appreciate the 
difference between “a voice 
and a choice.” 

• Very few want to be placed 
in the position of having to 
choose between their 
parents

• Child’s views should be 
ascertained in a sensitive 
and age-appropriate fashion. 



“Do I Have To Go?”

• Listening to the child means:

• No assumptions

• Hearing the music, not just the lyrics

• Genuinely trying to understand their 
perspective

• Trying to understand their views on the “in” 
and “out” parents

• Accepting the idea of realistic estrangement 
vs. it’s best to have two loving parents

Mitnick, 2021



“You Can’t Make Me 
Go”

• Remember:

• Everyone brings something to the 
problem

• There are no good guys and bad guys

• The child’s stance may be an adaptive 
strategy

• Arguing won’t work

• Empathy can be a challenge

Mitnick, 2021 This Photo by Unknown Author is licensed under CC BY-NC

https://www.bmj.com/content/371/bmj.m3048
https://creativecommons.org/licenses/by-nc/3.0/


Be Aware of Silent 
Evidence 

• Interviews with children provide important 
information about children’s views of the 
dispute. 

• Ignoring this important source of data may not 
fully appreciate:

• the fit between parent and child

• other important factors in a child’s life

• the child’s developmental abilities

• the child’s best interest 
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This Photo by Unknown Author is licensed under CC BY

http://www.flickr.com/photos/aidanmorgan/3709199304/
https://creativecommons.org/licenses/by/3.0/



